Abstract

Whether death penalty has deterrent effect and how much on
earth if it really has this effect, is one of focus points in the debate on
the retention or abolition of death penalty. In most cases,
abolitionists invariably clam that death penalty has no deterrent
effect a all or it can not deter more from crimes than life
imprisonment, and on the contrary, retentionists, all without
exception, argue that death penalty has incomparable deterrent effect
to homicide, especially to murder.

From the heckle of “people do not fear death, how can you
threat them with death”, which implied the suspect of ideologists in
ancient China to the deterrent effect of death penalty, to the
latter-day criminal laws restricted the malfeasant pursue to the
deterrent effect of death penalty with equivalence, and to the
emergence of world swim of abolishing death penalty in modern
times, the theory of deterrence of death penalty went across the
course from prevalence to decline.

In the rational examination on the deterrent effect of death
penalty, the focus is whether or not death penaty has marginal
deterrent effect in comparison with life imprisonment. Whether
death penalty has deterrent effect or not and whether death penalty
has more marginal effect compared with life imprisonment are two
different questions. The forxmer is a qualitative judgement,
concerning whether death penalty can deter crime or not, and the
later is a quantum judgement, examining the deterrence of death
penalty can deter how many people from crimes.

Empirical studies on the deterrent effect of death penalty resulted
in various conclusions because of different approaches, scope of
analysis, quality of data and designs of studies. We have no way to



know how many people were deterred from crimes because of
application of death penalty since we lack convictive evidences. And
till now empirical studies on the assumption of the deterrent effect of
death penalty do not provide it with unanswerable evidence. It is
impossible to ascertain the deterrent effect of death penalty in this
circumstance.

Human sense tells us that a humane and rational society could
consider to deprive lives of human beings only in the case that
overwhelming evidences prove that deprivation of death penalty
could save lives through deterring violence. However, the author of
this paper does not draw this conclusion that death penalty has special
deterrent effect through the comparative examination on the deterrent
effect of death penalty. And neither available evidences can prove nor
disprove whether death penalty has much more marginal deterrent
effect than life imprisonment. Thus we have to say that whether death
penalty has specia deterrent effect is still a proposition awaiting
testification.

Key Words: death penalty  deterrent effect margina deterrent
effect efficiency inefficiency
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Theory of Deterrence of Death Penalty

——a compar ative examination

Whether death penalty has deterrent effect and how much on
earth if it really has this effect, is one of focus points in the debate on
the retention or abolition of death penalty. In most cases,
abolitionists invariably clam that death penalty has no deterrent
effect a all or it can not deter more from crimes than life
imprisonment, and on the contrary, retentionists, all without
exception, argue that death penalty has incomparable deterrent effect
to homicide, especially to murder. Therefore and to some extent,
studies on the deterrent effect of death penaty have earthshaking
significance to the retention or abolition of death penalty.

However, in the academia of nowadays China, studies on the
deterrent effect of death penalty have not yet got recognition they
deserved.

Based on the cognition to the significance of deterrent effect to
death penalty and worrying about the lack of rational knowledge and
empirical demonstration about the deterrent effect of death penalty,
this paper tries to make a comparative study on theories of
deterrence of death penalty at al times and in all over the world
exercising comparative methods, in order to arouse interests in the
studies on the deterrent effect of death penalty in the academia,
provides some theoretical materials and tries to bring forth the
approach we can follow when we make studiesin this area.

Part One Historical Examination on the Theory of
Deterrence of Death Penalty
From the heckle of “people do not fear death, how can you
58



threat them with death”, which implied the suspect of ideologists in
ancient China to the deterrent effect of death penalty, to the
latter-day criminal laws restricted the malfeasant pursue to the
deterrent effect of death penaty with equivalence, and to the
emergence of world swim of abolishing death penalty in modern
times, the theory of deterrence of death penalty went across the
course from prevalence to decline.

Section One Theory of Deterrence of Death Penalty in
Ancientry

Death penalty is the oldest penalty in human history and
without reference to West or Eagt, it has ever been the most essential
punishment, which was a strong weapon used by governors to
maintain predomination and get rid of dissident.

One cannot be unable to ignore and first come to mind is death
penalty when retrospecting to the history of crimina law, because
death penalty always declare publicly the cruelty of national power
of penalty with its bloody face. Thus, deterrence was one of
important incentives of manipulators of state machines to apply
death penalty no matter how they annotated death.

Section Two Theory of Deterrence of Death Penalty in
latter-day

As the incessant development of human society and gradual
advancement of civilization, ideas and conceptions of people became
more and more rational since latter-days. The justification and
necessity of existence of death penalty, which the main content is to
deprive lives, often was suspected by people. It was Beccaria, an
Italian criminologist, who first criticized the value of death penalty
in theory. And henceforth Western criminologists and ideologists
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debated on retention or abolition of death penalty, which encircled
the merits and demerits of death penalty, lasting for about 200 years
and continuing up to the present. And the deterrent effect is always
an avoidless focus in this time consuming debate.

Section Three Theory of Deterrence of Death Penalty in
Modern Times

The deterrent effect of death penaty has been paid more
attention since 20" century and the argument about it was
approximately incandesce up to the middle of 1970s. Empirical
study conclusions about the deterrent effect emerged in endlessly.

Comparing with explicit identity or denia of taking death
penalty as a deterrence in empirical fields, most researchers, who
made systems analysis on the deterrent effect of death penalty
utilizing statistical data, argued that available evidences were not
sufficient to prove death penalty could deter more from crimes than
life imprisonment. However, in the case of the deterrent effect of
death penalty can not be demonstrated, killing implemented by state
in the name of protecting society can not be justified in any case
although all societiestry to protect themselves from crimes.

Part Two Rational Examination on the Theory of
Deterrence of Death Penalty

As the most severe criminal punishment, whether or not death
penalty can affect crimes more effectively than life imprisonment?
Whether or not the increased severity of death penalty in comparison
with life imprisonment can increase its deterrent effect? Can the state
be justified if insuring the maximization in the form of depriving
lives of criminals? And it is reasonable and necessary to make a
rational examination on ideas of deterrence of death penalty because
of the practical existenceof these problems.
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Section one Theory of Death Penalty Efficiency

Those who thought death penalty was in effect usually
sustained ideas of deterrence of death penalty based on the following
points. (1) everyone knows that human beings fear death most in
comparison with any accidents; (2) so death penalty is the ultimate
deterrence; (3)although the fear of life imprisonment is also a
deterrence, the threat of death penalty demonstrates an increased
extent of deterrence; (4) that state insures the maximization of
deterrence in the form of depriving lives of criminas is justified,
since murder is the most severe crime which brings on hell and gone
harm to victims.

Section Two Theory of Death Penalty I nefficiency

Those who thought death penalty was of no effect did not deny
the deterrent effect of death penalty in a general way, and they did
not divaricate much from those who thought death penalty was in
effect in this point. But the problem is whether or not death penalty
has special deterrent effect, i.e. marginal deterrent effect of death
penalty, which may deter more from crimes than other alternative
penalty, such as life imprisonment. If this point can not be approved,
death penalty can not be used as an allowable instrument to restrain
crimes,

Section Three Conclusion and Complement

In the rational examination on the deterrent effect of death
penalty, the focus is whether or not death penaty has marginal
deterrent effect in comparison with life imprisonment. Whether
death penalty has deterrent effect and whether death penalty has
more marginal effect compared with life imprisonment are two
different questions. The former is a qualitative judgement,

61



concerning whether death penalty can deter crime or not, and the
later is a quantum judgment, examining the deterrence of death
penalty can deter how many people from crimes.

In the fields of rational study using logical reasoning, two sides
of the debate on whether death penalty has supreme deterrent effect
each stick to their own views. Those who thought death penalty isin
effect amount to much and those who thought death penalty is of no
effect are not rare. But neither has persuaded the other side to accept
its view or confuted points absolutely of the other.

Part Three Empirical Examination on the Theory of
Deterrence of Death Penalty
Some socia scientists tried to examine the deterrent effect of
death penalty with various analytical approaches since the early days
of 20" century.

Section one Theory of Death Penalty Efficiency

Those who thought death penalty was in effect argued that it
was ill-considered that abolitionists claimed that death penalty had
no deterrent effect just because rates of crimesin some countries did
not increase as a result. The reason was that the society was
sometimes stable and halcyon when a state abolished death penalty
and under this circumstance rates of crimes would not increase
sharply even death penalty was abolished. But on the contrary,
public security was mostly worse and the society was unstable when
a state decided to increase some provisions of death penalty, and in
this case rates of crimes would not decrease distinctly even if many
crimes were convicted with severe punishment or sentenced to death.
Therefore, we can not deny the deterrent effect of death penalty
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simply on the base of the two reasons mentioned above.
Section Two Theory of Death Penalty I nefficiency
It seems that common sense holds out the assumption that death
penalty has much more marginal effect than life imprisonment.

However, studies of various states did not find any compellent
evidences that death penalty could deter others from material crimes.
For the above-mentioned reasons, it seems that we can draw a
conclusion that there is no evidence which indicates that death
penalty has unparalleled deterrent effect.

Section Three Conclusion and Complement

Empirical studies on the deterrent effect of death penalty resulted
in various conclusions because of different approaches, scope of
analysis, quality of data and designs of studies.

We have no way to know how many people were deterred from
crimes because of application of death penalty since we lack
convictive evidences. And till now empirica studies on the
assumption of the deterrent effect of death penalty do not provide it
with unanswerable evidence. It is impossible to ascertain the
deterrent effect of death penalty in this circumstance.

Part Four Theory of Deterrence of Death Penalty in

Chinese Discour se

In nowadays China, the idea that severe punishment deterring

more from crimes still dominates criminal legislation and application

of death penalty in practice of measurement of punishment on the

one hand and on the other hand scholars begin to suspect the

deterrent effect of death penalty and its marginal deterrent effect in
comparison with life imprisonment in theory.
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Section One Theory of Deterrence Efficiency as a Guide of

Practice

In nowadays China, the idea that severe punishment deterring
more from crimes still dominates and guides policy, legislation and
judicature about death penalty in practice although academia have
begun to oppugn the special deterrent effect of death penalty.

Section Two Theory of Deterrence Skepticism as a Result of
Rational I ntrospection

In China the assumption that death penalty deters most is an
inevitable result of rational analysis has amost ever been a last
word.

But when we balance the deterrent effect of death penalty in a
utilitarian view, established in the conception of benefit of criminal
punishment, we find that the positive deterrent effect of death
penalty is unnecessarily more than its negative effect and whether or
not it can deter more from crimes than life imprisonment is still lack
of support of sufficient empirical arguments.

Section Three  Conclusion: a Proposition Awaiting
Testification

Human sense tells us that a humane and rational society can
consider to deprive lives of human beings only in the case that
overwhelming evidences prove that deprivation of death penalty
could save lives through deterring violence.

However, the author of this paper does not draw this conclusion
that death penaty has specia deterrent effect through the
comparative examination on the deterrent effect of death penalty.
And neither available evidences can prove nor disprove that whether
death penaty has much more marginal deterrent effect than life
imprisonment. Thus we have to say that whether death penalty has
special deterrent effect is still a proposition await for testification.
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